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Africa, Climate Change, and Investment Governance Frameworks
African nations have only marginally contributed to global warming relative to developed and emerging economies
in the Americas, Asia, and Europe. However, the African continent will bear a disproportionate burden of the
negative impacts of climate change.1 Climate-related challenges like flooding, drought, and intense heat waves will
increasingly confront the continent at a worsening rate. 2 African nations should not be expected to take the lead in
addressing a climate emergency they did not create. 3 The priority for Africa is to receive support and investment to
build resilience and adapt to climate impacts.
Alongside preparing for irreversible climate change, Africa should also invest in the zero-carbon future. Africa has
rich endowments of renewable energy and natural resources, such as minerals that are critical for the energy and
digitalization transformations.4 Moreover, investment in zero-carbon electricity, transport, buildings, and industry
is needed for Africa to develop sustainably. 5 Rather than following the climate-destructive development pathway
of developed and emerging economies, Africa can and should leapfrog to low-emissions sustainable development.
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In doing so, Africa can avoid locking itself into the declining fossil fuel–based economy while taking advantage of
the opportunities presented by decarbonization.6
However, existing investment governance frameworks hinder, rather than catalyze, the transition to climatefriendly investment opportunities.7 International investment agreements (IIAs) and investor–state dispute
settlement (ISDS) in particular work against climate goals. This blog post explores the effects of IIAs on climate
action by looking in particular at the Energy Charter Treaty (ECT),8 extrapolates these lessons to other IIAs, and
concludes with some ideas for climate-aligned investment governance.

What is the Energy Charter Treaty?
The ECT9—a multilateral agreement ratified or acceded to by 50 countries, the European Union, and Euratom10—
was signed in 1994 and has been in force since 1998. Western European countries spearheaded the ECT as an
energy sector cooperation framework, particularly with post-Soviet states in Eastern Europe and Central Asia. The
ECT allows foreign investors in the energy sector to sue their host states in international arbitration, claiming
monetary compensation when government policies and measures affect their interests. With 142 known arbitration
cases initiated as of August 2021, 11 the ECT is the most frequently invoked treaty for ISDS claims.12
In 2012, ECT members launched a policy for consolidation, expansion, and outreach (CONEXO),13 campaigning for
developing countries, including in Africa, to accede to, or become members of, the ECT. As a result, several
countries and regional organizations in Africa have taken steps towards ECT accession. Many have signed the
International Energy Charter,14 which is regarded as the first step. Several others have gone beyond and are either
working on accession reports or approving them internally. 15 Uganda is far down the process, just waiting for an
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invitation from ECT Members to join. Burundi, Eswatini, and Mauritania are in the process of ratifying the ECT, after
which they will be subject to the application of the treaty and ECT-based arbitration.

The Recent History of ECT Modernization
In late 2017, ECT members launched a renegotiation process, targeting finalization in 2019. The process started off
with a long list of topics for renegotiation.16 Some investment protections would be revised, and some language
would be negotiated on sustainable development and corporate social responsibility. But many key topics were
absent from that list, such as bringing the treaty in line with the climate goals under the Paris Agreement and the
zero-carbon energy transition, providing for a just transition, or meaningfully reforming (or, ideally, getting rid of)
investment arbitration.
After seven rounds of negotiations, little progress has been made. Since any amendment requires unanimity of ECT
members, bold reform is highly unlikely. Under pressure by civil society, several European Union (EU) Member
States are calling for the EU to collectively withdraw from the treaty,17 or for European Commission guidance on
how to withdraw unilaterally. During this so-called “modernization” process, the ECT Conference put a pause on
inviting accessions.18 Despite this pause, the ECT secretariat still set aside funds for CONEXO to attract more
members.

ECT: Unproven Advantages, Numerous Disadvantages
One of the foremost promises is that ECT accession would help African countries attract much-needed energy
investment from the capital-exporting countries that are party to the treaty. According to the African Development
Bank,19 more than 640 million Africans do not have access to electricity; Africa’s electricity access rate of roughly
40% is the lowest in the world. In sub-Saharan Africa (excluding South Africa), per capita consumption of electricity
amounts to only 180 kWh.
However, the economic literature—surveyed here20 and there21—does not support the claim that the ECT or other
IIAs realize this objective. The evidence does not support that IIAs increase the quantity or quality of foreign
16
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investment, nor that they help depoliticize conflicts between countries, or promote good governance reform or
strengthen the rule of law in the host country. Indeed, the advantages of joining the ECT are unclear.
On the other hand, the disadvantages of the ECT are clear and numerous,22 and these include:
1. The ECT’s focus is on granting foreign investors certain privileges under international law, which they can
enforce against states through ISDS. The costs of potential arbitration cases can be high for states, often in the
hundreds of millions of dollars. When the investor wins, the damages are paid from state coffers—from
taxpayer money that African countries should instead be using for development priorities.
2. The ECT does not extend the same privileges to domestic investors, and it does not offer protections or
remedies for individuals or communities affected by energy investments.
3. Like most other IIAs, the ECT does not include obligations on foreign investors to respect domestic laws on
environment or climate or to help host countries build climate resilience. (Even when such clauses have been
included in newer treaties, they have not protected states from liability for breach nor have they been
enforceable against investors.)
4. Supporters of the ECT say it is “technology neutral” because it protects all types of energy investment. However,
from a climate perspective, investments in renewable energy and in fossil fuels are not equally desirable and
therefore do not merit equal protection.
5. Fossil fuel and other greenhouse gas–intensive companies can use ISDS to challenge climate regulation that
goes against their interests.23 Even if they do not launch arbitration, the mere availability or threat of arbitration
can discourage governments from adopting climate policies, a phenomenon known as regulatory chill.24
Accordingly, ISDS under the ECT is at odds with the rule of the law and undermines states’ sovereign right and
duty to regulate in the public interest.
6. Investors can use the threat of compensation awards of millions or even billions of dollars to put pressure on
governments to allow new fossil fuel projects to move forward, at a risk of accelerating climate change and
further locking in fossil fuel dependence. The Save Lamu campaign25—in which community resistance brought
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to a halt a project to build a coal-fired plant in Lamu, Kenya26—illustrates how countries that are not party to
the ECT and similar IIAs have greater ability to stop environmentally and economically unjustifiable projects
without having to compensate investors.27
7. The ECT does not provide for a just transition for workers in the fossil fuel industry and other greenhouse–gas
intensive industries. It does not create social safety nets or support their re-skilling and transition to zero-carbon
jobs. It does not provide for or facilitate other forms of committed climate finance to support developing
countries to invest in climate mitigation and adaptation.
8. Even if an ECT member withdraws from the treaty, the so-called sunset or survival clause of the treaty locks in
its investment protections for 20 years. During that period, existing investors from remaining ECT members can
still (threaten to) use ISDS to challenge, and seek compensation from, the withdrawing country for climate
policies and measures it may adopt.

What Is in It for Africa?
To recap: the ECT has only unproven advantages, but numerous disadvantages.28 The treaty cannot be said to
attract sustainable, zero-carbon energy investment. It is not in line with climate goals, and given the narrow, slow,
and already delayed amendment process, it is also unlikely to be meaningfully reformed to be brought in line with
those goals. Even EU Member States, the ECT’s original proponents, are considering abandoning it. And even after
abandoning it, a country still has to endure two decades of threatened or actual ISDS cases and compensation
awards that either dissuade governments from adopting climate- and sustainable development–oriented policies
and measures or unjustifiably increase the costs of their adoption.
Why, in this context, would an African country give into pressures for accession and lock itself into a climate-blind
treaty such as the ECT? The ECT has little to nothing to offer for Africans, and it is in fact likely to get in the way of
African efforts to structure investment governance frameworks that support climate resilience and
decarbonization, for the benefit of Africans and for decades to come.

The ECT is Just One Among Many Climate-Blind IIAs
The ECT is a good illustration of how IIAs work against climate goals, which is commonplace for such agreements.
Another example is the ECOWAS Energy Protocol, which was signed in 2003 and is reported29 to be in force. The
protocol was inspired by the ECT and therefore is equally misaligned with climate goals.
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The many other IIAs concluded by African countries pose similar problems: like the ECT, they are also climate-blind,
have no just transition focus, impose no investor obligations, etc. Above all, they do nothing to promote desirable
investments, support countries to benefit from such investments, or commit states to cooperation with respect to
shared development goals. They simply saddle governments with risks of carbon lock-in and expensive
compensation awards.
To address the issues within climate-blind agreements such as the ECT, the ECOWAS Energy Protocol, and other
IIAs, countries can explore several avenues. Options include amendment, termination, or withdrawal,30 whether
unilateral or by consent. While this blog will not explore these options in detail, more can be found on them in a
CCSI publication.31

Getting It Right: Climate-Aligned Investment Governance
African countries can and must do better than the existing, outdated IIAs by redesigning and providing alternative
governance frameworks, whether at the regional, continental, or international level, including the African
Continental Free Trade Area (AfCFTA) Investment Protocol. Here are some alternatives that African countries may
pursue:
1. At the most basic level, African countries can avoid climate-blind IIAs. They can withdraw from the myriad
climate-blind IIAs32 and only consider entering into IIAs in the future if they align with their sustainable
development objectives.33 Such treaties might impose investor obligations,34 including with a climate focus,35
and move away from investment protection and arbitration altogether.36
2. African countries can establish inter-ministerial groups to assess, negotiate, and implement any future treaties
through a coordinated approach involving all key sectoral teams. In the case of the ECT, the decision by a
country to accede to the treaty, for example, would require an assessment through an inter-ministerial group
including ministries, departments, and agencies responsible for not only energy policy but also environment,
finance, and the judiciary, among other relevant areas.
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3. Any dispute settlement mechanism should safeguard domestic policy space for states to adopt climate laws
and regulations without being challenged by investors and, especially, without having to compensate them for
any climate-oriented policy changes.
4. Countries can foster international cooperation on climate-aligned investment. For example, cooperation can
focus on investments in renewable electricity, green hydrogen, critical minerals, battery production and
recycling, and climate-resilient infrastructure.
5. Countries can commit to phasing out protections and incentives for carbon-intensive investments (including
fossil fuel subsidies).
6. Countries can commit to creating domestic or international just transition mechanisms to support workers as
they transition from carbon-intensive to zero-carbon industries.37
7. Countries can commit to mainstreaming principles of climate justice within their domestic and international
investment legal frameworks to support the promotion of climate goals.
This list of recommendations is not exhaustive, and there is potential for creative and innovative solutions. In this
new era, African nations have an opportunity to lead the world by designing Africa-made investment governance
frameworks that work for, and not against, climate adaptation and mitigation goals.
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